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Standing Committee on Environment and Public Affairs — Forty-ninth Report — 
“Mechanisms for compensation for economic loss to farmers in Western Australia 

caused by contamination by genetically modified material” 

Resumed from 14 February. 

Motion 

Hon MATTHEW SWINBOURN: I move — 

That the report be noted. 

Hon DIANE EVERS: I would like to speak to this report. I was not surprised by the outcome of this report; I was 
disappointed, but not surprised. I think it is a little early for this chamber to accept the issues that were raised so 
we will have to follow along to see what other countries do, where other people go, and what happens to other 
people when they are economically disadvantaged by the contamination of genetically modified organisms. The 
committee report states at page i — 

The Committee recognises the challenges identified with the common law as a compensation mechanism, 
including the perception that it is inadequate. The Committee concluded, however, that a single case, 
Marsh v Baxter, is not sufficient to conclude the existing common law compensation mechanism is 
inadequate to compensate non-GM farmers. 

No-one ever argued that the case for compensation was driven solely by the Marsh v Baxter case. It does not 
take an inquiry to work out that one circumstance is inadequate, even if negative impacts have not yet widely 
occurred. That is, a lack of evidence that the current situation is inadequate is not the same as proof that the 
system is working well. Submissions from many lawyers indicate that there are difficulties in using common 
law to deal with these disputes. These difficulties exist whether or not farmers have been to court to seek 
damages. In fact, the difficulty in using common law may be one of the reasons that farmers have not bothered 
and therefore that is the reason there is insufficient evidence that the problem exists. It is not good enough to 
rely on an absence of evidence as a basis for no action. That is a circular argument. We cannot just look at the 
fact that no-one has come forward because we recognise that common law may be inadequate here. We expect 
people to come forward even though they know they would have to suffer the same cost and indignities as 
Steve Marsh. There would be no reason to put up your hand when the impact of the contamination may have 
been in the tens of thousands of dollars but it may end up costing hundreds of thousands of dollars. The fact 
that legal action has not happened in the past does not mean there has been no contamination, other than in 
Marsh v Baxter. 

The committee reports also states — 

… GM canola has been grown commercially in Western Australia since 2010. This is, arguably, 
a sufficient period for any systemic GM contamination issues to arise. 

This is an assumption. Has any research been done into whether farmers have concerns that they are not coming 
forward with, or may have had concerns about the formality of the inquiry process? If they come forward, even 
though it may be a private hearing, it would get out in the community. Farmers come from small towns and 
people talk. To come forward in the public sphere, even though it may be kept private, may still have a strong 
impact on them. The committee uses the term that it did not find “significant” evidence. What definition is it 
using to find significant evidence? Would another court case have been sufficient or would the public 
breakdown of a community be necessary? Speaking out could easily lead to either, and both have serious social 
and financial costs. 

Since the committee agrees that the breakdown of neighbour relations is a big problem, which is mentioned in 
both findings 1 and 2, this would seem to lead to the need for another mechanism to resolve disputes. One would 
think they would favour alternative dispute resolution rather than litigation, which divides communities, or 
inadequate processes that mean farmers are reluctant to speak up and leave unresolved issues simmering away. 
The purpose of the petition that led to this inquiry was to look at possible alternative dispute mechanisms. It was 
even suggested that this could be put in place for things other than GM contamination. Other disputes happen and 
we all say that they should be solved over the fence, farmer to farmer; they can work it out. More and more often, 
we find that does not happen and one farmer does not know their neighbour. It may be a foreign investor or 
a corporation, or someone may have been hired to manage the farm for a while. It is not like the olden days when 
everybody knew each other. Sometimes, they do not and sometimes they just cannot work it out between each 
other. Going to court is an unacceptable alternative if we look at the amount of time and effort, and possible other 
social costs, that would be involved. 

Finding 4 states — 
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The genetically modified, non-genetically modified and organic industries are best placed to decide the 
techniques for the management of coexistence of genetically modified, non-genetically modified and 
organic crops to ensure market requirements are met. 

It is saying they should work it out amongst themselves. Clearly, we can see that that works so well in every other 
industry! Not really. We are trying to tell the industry to sort the matter out itself when we already know that it 
cannot communicate. There is no effective participatory governance process to enable this to happen and, as I have 
said, common law is no help. It is through this inquiry that some avenue for developing these techniques may have 
been created, but that did not work. Also, there is considerably more strength in the genetically modified industry, 
backed by multinational corporations, compared with individual farmers. It is hardly a fair position to be 
bargaining from. I am not sure what the committee expected, but knowing the size of Bayer CropScience and other 
large corporations, it is not realistic for an individual farmer to go up against them. It is hiding our heads in the 
sand, thinking that the problem will just go away. 

Furthermore, on finding 4, that there is no need to separate non-GM or organic crops from GM crops, I have not 
heard of any GM crop producer complaining that there is some organic crop in their crop and that they do not like 
it because they are selling GM. The price discount is applied to the GM crop, not to the organic crop. It goes only 
one way. Given the size of the different organisations, the multinational corporation against the small farmer, it 
just does not make sense. How could we say that they could work it out themselves? 

The committee’s finding 8 states — 

There is not a sufficient body of case law to draw a conclusion that the common law is an inadequate 
compensation mechanism for contamination by genetically modified material. 

Various lawyers have analysed the Marsh v Baxter case and noted it was novel and significant. It noted the 
difficulty in using common law to deal with these sorts of disputes. For instance, one law firm commented that the 
case highlighted the difficulties faced by claimants in recovering damages for pure economic loss in this complex 
area of tort law. Not only did the committee recognise that our common law is difficult to use and it does not 
always work, but also the lawyers are saying that as well. I quote from Lala and Marx about that case — 

Negligence claims for pure economic loss are treated differently to other negligence claims in Australian 
law. Courts have been generally reluctant to expand the scope of a duty of care in the absence of property 
damage or physical loss for fear of exposing defendants to indeterminate liability. 
Analysis of whether a defendant owes a duty to avoid causing pure economic loss is not straightforward. 
Outside the established categories where relief has been allowed there is no “test” or general principle for 
determining the question of duty in novel cases. The inquiry as to whether a duty of care owes to protect 
against pure economic loss usually considers foreseeability of harm, the “salient features” of the 
relationship between the parties, and vulnerability. 
While this case largely turns on its facts, the approach of the majority is consistent with the leading 
authorities in the area and illustrates that recovery of damages in negligence for pure economic loss 
remains a challenge for claimants. 

There we have it: the lawyers are already saying that common law is not working. We know that. We have got 
that, and that is why this petition was brought up. The legal, emotional and financial damage of common law court 
cases can be severe for all parties involved and detrimental to the rural communities they live in. It would be 
preferable to develop policy and legislation that enabled members of farming communities to work together to 
solve issues, rather than be forced to endure divisive litigation. We do not need a large body of case law to accept 
this risk. We need to act before there is a significant body of case law to prove what the lawyers are saying. That 
is the point of the request for a compensation mechanism. There would be no point in waiting for more case law 
to occur. 
Hon Dr STEVE THOMAS: I am happy for Hon Diane Evers to jump up at a later stage of debate and continue 
her contribution, but I will throw in a few points in the meantime. Let me preface my remarks by saying that as 
I have been a sceptic and a cynic in life, I have always been a sceptic and a cynic about genetically modified 
organisms. Members might be intrigued to know that when the Gene Technology Bill was introduced in the lower 
house in 2005, it was I who came up with the suggestion that we experiment with the notion of zero tolerance, 
which was soundly rejected at that point. However, my contribution to the committee has not been based on being 
an advocate or spokesperson for genetically modified organisms and the companies that develop them. 
There is some good use for genetically modified organisms. Their greatest use may be in the future when they 
provide materials, particularly plants, that have traits that we can make more use of than simply herbicide 
resistance—that is, when we perhaps one day start getting to drought tolerance and salt tolerance. It might be 
a little pie in the sky at the moment. Most members probably do not understand the way genetic modification 
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occurs. It is not a case of gene splicing, of carefully slicing a gene that is desired and putting it into another 
organism. For the most part, it is a bombardment of a large number of genes in the hope that if there is enough 
bombardment of enough receptacle cells, perhaps one of those will stick with the right bit. It is not an easy process, 
nor is it cheap. However, in this particular case it has delivered an outcome that allows farmers to farm with a cost 
saving in particular, which is important to those people. Let me address a couple of the comments made by the 
honourable member. 
I agree, and I think the committee agreed, that common law is a somewhat unwieldy process for claims across 
border fences. I think I agree with that. However, in my view we cannot make a special exemption for GM 
compared with every other potential contaminant that goes across a boundary. We cannot make the one thing that 
we take out of the common law system GM and leave everything else in that system. That would be a foolish 
position to take. It is important that even though it is clunky and unwieldy, we stay with the common law process 
for this point. The member raised a few other issues but, most importantly, from my position as a member of the 
committee, the reality is that the community that is opposed to GM—it is a fairly big community—had ample 
opportunity to present a case to the committee that there was an issue of widespread contamination that caused 
a significant loss for which a compensation mechanism is required. This is a triple jump process. It is not just 
enough to say that one is opposed to genetically modified organisms. There were obviously people in this state 
who took that position, as there were around the world. However, it was not enough. There had to be 
a demonstration of a contamination that caused a loss that required compensation. 
Members who have been around long enough would know that the argument around the right to farm debate, 
which was mentioned during committee hearings and which I raised myself, has been around for 20 years; that is, 
do people have the right to prevent the contamination of their property from the properties that neighbour them, 
or in some cases, even properties further away? This was a big debate in the 1990s and early 2000s. It revolved 
around the issue of spray drift, particularly in the south west. Blue gum plantations were being sprayed for a variety 
of purposes and that spray drift would occasionally spread into other farming ventures, particularly vineyards, and 
the owners did not like that very much at all. The same applies when people are doing controlled burns, for 
example. Lots of vineyards throughout the south west have had to put up with a delicate hint of smoky flavour, let 
us say, in the odd shiraz or merlot that they do not really appreciate on the basis of that was not what they were 
attempting to grow. This issue of the capacity of a landowner to prevent any ingress and egress of alternative things 
was debated ad nauseam back in the 1990s and 2000s. To be honest, my personal view is that people probably 
should have the right to prevent that. That debate has been and gone. That debate was lost. That debate has passed. 
From my perspective, it is a little like the debate about whether zero tolerance is applied to a genetically modified 
regime or zero tolerance to GM in any other crop. I lost that debate in 2006.  

In my view, that debate has moved on. It may be that over time—I am not talking about the near future, but in 
decades to come, perhaps when I am no longer here—we will find that the capacity for a country to be GM-free 
might have been a significant advantage, particularly in marketing, but in the case of Australia, and particularly 
Western Australia, that is now a moot argument. When we look at what is happening in most of Europe—the 
committee did do that—we see that those countries that have a compensation mechanism for the most part have 
governments that are generally opposed to GM crops. Many places have a compensation mechanism that will 
never operate because the restrictions on using GM products in those countries are so onerous that a compensation 
claim is very unlikely. In some of those countries, farmers are paying a levy that will never be claimed upon 
because basically the country is opposed to GM anyway. There have been a lot of furphies in the debate about the 
need for a GM compensation mechanism. 

The committee comprised two members from the Labor Party, one member each from the Greens and the 
National Party, and me. I have made the comment publicly that I was concerned we would be debating ideology 
rather than practicality in this process. I congratulate my fellow committee members on the extremely professional 
way in which they approached this particular investigation. I started this process absolutely certain that I would 
be writing a minority report. The reality is that I have not written one because the commonsense and scientific 
approach taken by the members of the committee—Hon Matthew Swinbourn, Hon Samantha Rowe, 
Hon Tim Clifford and Hon Colin Holt—basically brought me back into the fold and gave me a great appreciation 
for how a committee might actually put the investigation before it ahead of any ideology that its members might 
take into it. It was a good investigation during which I expected to see a lot more dramatics. 

The reality is that the organic community of Western Australia and other farmers had the opportunity to come to 
the committee with evidence of contamination that resulted in an economic loss that would have been remedied 
by a compensation mechanism, but they were unable to do so. I will have more to say at a future date particularly 
about Baxter v Marsh, but the reality is that evidence of widespread contamination was not presented. In fact, 
plenty of anecdotal evidence has been presented both within the committee and without to suggest that—I might 
go out on a limb here—plenty of organic farmers who, because of their inability to use herbicides and pesticides, 
are actually a fairly solid contaminant risk for their neighbours. 
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Consideration of report adjourned, pursuant to standing orders. 
Progress reported and leave granted to sit again, pursuant to standing orders. 

Sitting suspended from 4.14 to 4.30 pm 
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